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Argument priority: 2

The appellant

(Philip Valencia), appeals the entire judgment

rendered

in the First Circuit Court, State of Utah, County of Box Elder, Brigham
City Department, Judge Robert W. Daines.

Ben H. Hadfield
Attorney for the Respondent
Zions Bank Building
98 North Main Street
Brigham City Utah, 84302

Philip Valencia
Appellant
730 W§tst 2250 South
Perry Utah, 84302
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First Circuit, Box Elder County
The Honorable Robert W. Daines
Attorneys: Philip Valencia, Perry, pro se Appellant
Ben H. Hadfield, Brigham City, for Respondent

With respect to the Memorandum Decision of the court in this case, the
appellant,

acting

in

good

faith,

hereby

files

this

petition

for

a

rehearing with the Utah Court of Appeals.
The

appellant

finds

that

the court

has

failed

to recognize

two very

important sections from the Utah State code. Both of which were brought
up

in

the appellants

original

brief. The

sections

are

§58-50-17

and

§63-29-10.
Pursuant

to

Section

58-50-17, the

Uniform

Building

Code

was

adopted

by the state of Utah as the construction standard to which each political
subdivision

shall

adhere

in the regulation

of construction

and other

activities of a contractor. This is appropriate and necessary in order
to

protect

the

citizens

from

harmful

and

injurious

acts

by

persons

offering or providing essential goods and services to the general public.
Pursuant to section 63-29-10, any building official of any city or county
may enter any "building11 qr_ "premises11 not used as a. private dwelling.

The

appellant

further

finds

that

the

court

has

been

mislead

about

f

Brigham City Ordinance 5-1", consequently Judicial Notice was an issue

nisapprehended. "Ordinance 513 Sec, 5-1", was amended to read as stated
Ln "Ordinance 475 Sec. 1 fl. (see Ord. 513 , sec. 5-1

in the reply brief on

?.09, and Ord.475,sec. 1 in addendum A of the respondents brief).
Notice that in either "sections" or "ordinances" there is no indication
that

the

Uniform

Building

Code

was

adopted

as

an

"official

city

ordinance" as stated in the respondents brief, and it does not say that
the Uniform Building
regulating

the

Code was adopted for any purpose outside that of

activities

of

a

contractor

as

established

in

Section

58-50-17 of the Utah State Code.
Since

building

officials

are

inhibited

from

entering

any

"building"

pr "premises" used as a private dwelling, the city is inhibited

from

passing any ordinance using the Uniform Building Code for any purpose
that

would

require

a building

official

to

enter

such

a building

or

premise. The appellant is not a contractor and his building activities
were on his property for his own use.

Date
APPELLANT
CERTIFICATE OF MAILING
I hereby certify that I mailed four true and correct copies of the
foregoing "Petition For Rehearing" by depositing the same in the United
States mail, prepaid to Ben H. Hadfield, Attorney for the Respondent,
98 North Main Street, Brigham City Utah, 84302.

Date
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Jurisdiction of the Utah Court of Appeals

(1) Rule

78-2a-3(2d) of the Utah

State Code confers

jurisdiction on

the Utah Court of Appeals to decide this appeal.

Nature of the Proceedings

(2)

The

appellant

(Philip

Valencia),

appeals

the

entire

judgment

rendered by Judge Robert W. Daines, in the First Circuit Court, State
of Utah, County of Box Elder, Brigham City Department, which judgment
was in favor of the plaintiff; (Brigham City), and against the defendant;
(Philip Valencia), Criminal No. 88500046MS
Reply

. The defendant files this

Brief with the Utah Court of Appeals pursuant to the Rules of

the Utah Court of Appeals from the Utah State Code.

Issue Presented for Review

(3) Issue: Whether

the appellant violated a properly adopted Brigham

City Ordinace.

Determinative Authorities

?rom the Utah State Code: §10-3-704, §10-3-707, §10-3-708, §10-3-709
brigham City Ordinance No. 513; Entitled,
irigham City Ordinance No. 513, Section 5-1.
oe v. Lundstrom, 89 U. 520, 57 P. 2d 1128
gden City v. McLaughlin, 5 U. 387, 16 P. 727

NATURE OF THE CASE

4) The appellant (Phillip Valencia) filed a brief with the Utah Court
Appeals claiming that he did not commit a crime simply because the
dinance which Brigham City has charged him of violating (Brigham City
•dinance

5-1 ) did

not

exist. The appellant

included

in his brief a

;atement from the Brigham City recorder confirming this claim.

(5) The appellant also claims that the Uniform Building Code does not
agulate private persons engaged in building structures on their personal
roperty

for

their

own

use. The

appellant

argues

that

this

type of

egulation violates his privacy and those rights which are secured to
im by the laws and the Constitution of the United States.

(6) The appellant charges that the four separate, unauthorized entries
ipon his
sole

personal

purpose

of

property

by building

obtaining

officialsf

information

and

which

enforcing

was

for

the

the

rules,

regulations and standards of the Uniform Building Code, was unreasonable
and a direct violation of state law.

(7)

The

respondent

appellant violated
That Brigham

(Brigham

City)

filed

a brief

charging

that

the

a properly adopted Brigham City Ordinance No. 5-1.

City Ordinance No. 475 adopts the Uniform Building

Code

as one of the official Ordinances of the city. That ordinance No. 475
was

codified

and

appears

in

the

official

code

of

Brigham

City

as

Ordinance 5-1 . The respondent also claims that the building activities
of the appellant

are regulated

by the Uniform Building Code and that

the entries upon his personal property by building officials was lawful

(8) This reply brief will clarify that the appellant did not violate
a properly adopted Brigham City Ordinance. That Brigham City Ordinance
No.

475

is

an

inoperative

ordinance

and

does not

adopt

the

Uniform

Building Code as an official ordinance of the city. The evidence will
further show that Brigham City Ordinance No. 513 (THE CODE OF THE CITY
OF

BRIGHAM

CITY)

is

not

a

properly

adopted

codification

of

city

ordinances. That the official Code of Brigham City (Ordinance No. 513),
or any part of the code, is invalid and not permissible in the court
of law.

RELEVANT FACTS

(9)

Attached

photocopy

of

amendment

of

to

the

Brigham

brief
City

of

the

respondent

Ordinance

six sections of

No.

475.

as

addendum

Ordinance

A,

475

is
is

a
an

"THE CODE OF THE CITY OF BRIGHAM CITY11

(Ordinance No. 513) in adopting the most recent editions of six Uniform
and National Codes by_ reference. The Uniform Building Code is a Uniform
State Law, adopted pursuant to section 58-50-17 of the Utah State Code.

(10) Pursuant to section 10-3-707 of the Utah State Code, municipalities
have
a

been

general

empowered

to revise, codify

and permanent character

and

compile

all

ordinances

into that of a complete

of

simplified

code of ordinances then enforced to be presented.
(§10-3-707, p.07)

1)

Pursuant

[ification
linances

to

of

of

section

10-3-709

ordinances

a general

shall

and

be

of
by

permanent

the
one

Utah

State

ordinance

Code

the

embracing

all

character. The only

title

for

;h ordinance shall be: n AN ORDINANCE REVISING, CODIFYING AND COMPILING
THE

GENERAL

ORDINANCES

OF

THE

CITY

OR

TOWN

"(insert the name of the municipality). Brigham
ty has entitled their codification of ordinances as "THE CODE OF THE
TY OF BRIGHAM CITY" (Ordinance No. 513).

(§10-3-709, p.07)
(Ordinance No. 513; Entitled, p.08)

(12) Pursuant to section 10-3-708 of the Utah State Code the ordinances
n the codification may exclude the titles, enacting clauses, signature
f

the

mayor

ecorder.

The

and

other

formal

attestation

of

parts, except
the

recorder

the attestation
following

each

of

the

codified

ordinance is prima facie evidence of it's passage and contents. According
:o the respondent

the sections within ordinance No. 513 are codified

>rdinances of the city which have been properly passed by the governing
Dody pursuant to section 10-3-704 of the Utah State Code. The sections
within Brigham City Ordinance No. 513, (including Section 5-1) do not
have the attestation of the city recorder.

(§10-3-704, §10-3-708, p.07)
(Ordinance No. 513, Section 5-1, p.09)

Summary of Argument

(13) Since the Uniform Building Code is a Uniform State Law, it would
be unlawful for any city or town of this state to adopt it as an official
city ordinance. The Uniform Building Code was adopted to regulate the
activities of a contractor not private persons.
Brigham City Ordinance No. 513 is misleading and not properly adopted
as

a

codification

Ordinance

5-1

of

city

which makes

ordinances.

There

is

not

a Brigham

City

it a crime for private persons to build a

structure on their personal property for their own use without obtaining
a building permit.
ARGUMENT

(14) Municipal ordinances are for the governing of matters not already
covered by state or federal law. The Uniform Building Code is a Uniform
State Lawf Ordinance No. 475 does not adopt it as an official ordinance
of the city. Ordinance No. 475 also fails to have penalties attached
for the doing of any act and is

clearly an inoperative ordinance.

"Since common-law crimes were abolished and courts
could not impose penalties unless the penalties
were authorized by statute or ordinance, a statute
or ordinance which failed to attach penalty to
doing
of
act
made
a
crime
or
offense
was
inoperative".
Roe v. Lundstrom, 89 U. 250, 57 P. 2d 128.
(15) There are
tfhen they

codify

specific
and

guidelines

compile

their

for municipalities
ordinances. The

to adhere to

codification

of

3righam City Ordinances fails to adhere to the guidelines of the State
)f Utah, not only in its title, but in its contents as well. Brigham
!ity Code (ordinance 513) is invalid, misleading and is not permissible
n

the

court

of

law

as

a

properly

adopted

codification

of

city

(16)

Pursuant

to

section

10-3-704

of

the

Utah

State

Code,

the

respondent has failed to present to the court a true and valid copy
Df nBrigham City Ordinance 5-1".

"Conduct, no matter how reprehensible, was not
punishable
in
absence
of
a
law
authorizing
punishment and clearly covering the conduct11.
Ogden City v. McLaughlin, 5 U. 387, 16 P. 721.

Conclusion

(17)

Since

there

is not

an

ordinance

forbidding

the act

done, or

authorizing punishment and clearly covering the conduct, the appellant
has, without a doubt been wrongfully charged and prosecuted of violating
an ordinance which does not exist.

Date
APPELLANT
CERTIFICATE OF MAILING
I hereby certify that I mailed two true and correct copies of the
foregoing Reply Brief by depositing the same in the United States mail,
prepaid to the following:
Ben H. Hadfeild
Attorney for the Respondent
Zions Bank Building
Brigham City Utah, 84302

Date

By

10-3-707. P o w e r to codify ordinances.
Any municipality is hereby empowered to revise,
codify and compile from time to time and to publish
in book, pamphlet or looseleaf form all ordinances of
the municipality of a general and permanent character and to make such changes, alterations, modifications, additions, and substitutions therein as it may
deem best to the end that a complete simplified code
of the ordinances then enforced shall be presented,
but with errors, inconsistencies, repetitions, and ambiguities therein eliminated
1077
10-3-708. Arrangement of ordinances.
The ordinances in the revision, codification and
commlation shall be arranged m such order as the
governing body may decide and may exclude the titles, enacting clauses, signatures of a mayor or mayor
pro tempore of the governing board, attestations, and
other formal parts, except the attestation of the recorder
1977
10-3-709.

Repeal of conflicting provisions — Title.
y Such revision shall be by one ordinance embracing
all ordinances of a general and permanent character
preserved as changed or added to and perfected by the
revision, codification and compilation and shall be a
repeal of all ordinances m conflict with the revision,
codification and compilation, but all ordinances then
enforced shall continue in force after the revision,
codification and compilation for the purpose of all
rights acquired, fines, penalties and forfeitures and
liabilities incurred and actions therefor The only title necessary for such ordinance shall be "an ordinance revising, codifying and compiling the general
ordinances of the city or town of
(inserting
the name of the municipality)."
1977

10-3-704. Form of ordinance.
Any ordinance passed by the governing body, after
the effective date of this act, shall contain and be in
substantially the following order and form
(1) a number,
(2) a title which indicates the nature of the
subject matter of the ordinance,
(3) a preamble wnich states the need or reason
for the ordinance,
(4) an ordaining clause which states "Be it ordained by the
(name of the governing
body and municipality) ",
(5) the body or subject of the ordinance,
(6) when applicable, a statement indicating
the penalty for violation of the ordinance or a
reference that the punishment is covered by an
ordinance which prescribes the fines and terms of
imprisonment for the violation of a municipal ordinance, or, the penalty may establish a classification of penalties and refer to sucn ordinance in
which the penalty for such violation is established,
(7) a statement indicating the effective date of
the ordinance or the date when the ordinance
shalj become effective after publication or posting as required by this chapter,
(8) a line for the signature of the mavor or acting mayor to sign the ordinance,
(9) a place for the municipal recorder to attest
the ordinance and fix the seal of the municipality, and
(10) in municipalities where the mayor may
disapprove an ordinance passed by the legislative
body, the ordinance must show, that it was
passed with the mayor's approval or that if the
mavor disapproved the ordinance, that it was
passed over his disapproval. If the mayor neither
approves, or disapproves an ordinance, the ordinance snould show t h a t it became effective without the approval or disapproval of the mayor
1977

ADOPTION OF CODE

ORDINANCE NO. 513
AN ORDINANCE OF THE CITY OF BRIGHAM CITY, UTAH,
ADOPTING A REVISION AND CODIFICATION OF THE ORDINANCES
OF THE CITY, ENTITLED "THE CODE OF THE CITY OF BRIGHAM
CITY, UTAH", PROVIDING FOR THE REPEAL OF CERTAIN
ORDINANCES NOT INCLUDED THEREIN WITH CERTAIN
EXCEPTIONS, AND FOR OTHER PURPOSES HEREINAFTER SET OUT.
BE IT ORDAINED BY THE CITY COUNCIL OF BRIGHAM CITY, UTAH:
Section 1. There is hereby adopted by the City Council
that certain Code entitled ,fThe Code of the City of Brigham
City, Utah", containing certain ordinances of a general and
permanent nature as compiled, consolidated, codified and
indexed in Chapters 1 to 29, both inclusive, of which Code
not less than three copies have been and are now filed in
the office of the City Recorder.
Section 2. The provisions of such Code shall be in
force on and after August 1, 19 83, and all ordinances of a
general and permanent nature in force on April 21, 1983, and
not contained in such Code are hereby repealed from and
after August 1, 1983, except as hereinafter provided.
Section 3. The repeal provided for in the preceding
section of this ordinance shall not affect any offense or
act committed or done or any penalty or forfeiture incurred
or any contract or right established or accruing before
August 1, 1983; nor shall it affect any prosecution, suit or
proceeding pending or any judgment rendered prior to
August 1, 1983; nor shall such repeal affect any ordinance
or resolution promising or guaranteeing the payment of money
for the city or authorizing the issue of any bonds of the
city or any evidence of the city's indebtedness or any
contract or obligation assumed by the city; nor shall it
affect the annual tax levy; nor shall it affect any right or
franchise conferred by ordinance or resolution of the ^ity
on any person or corporation; nor shall it affect any

CHAPTER 5
BUILDINGS
Sec. 5-1.

ADOPTION OF BUILDING CODE.

The "Uniform Building Code", 1979 edition, printed as a
code in book form and adopted by the International
Conference of Building Officials (establishing rules and
regulations for the design, construction, quality of
materials, use and occupancy, location and maintenance of
buildings and structures), three copies of which, including
changes,have been filed for use and examination by the
public in the office of the recorder of this municipality,
is hereby approved and adopted as the Building Code of this
city.
Any amendments, modifications, supplements or later
editions of said code replacing said code shall constitute
the code then in effect under this ordinance. Provided,
however, that before any later editions shall take effect,
the City Council by resolution, shall certify that the later
editions are available and three copies of all amendments,
modifications, supplements or later editions shall be filed
for examination and use by the public in the office of the
City Recorder of Brigham'City. (Ord. No. 475).
Sec. 5-2.

ADOPTION OF HOUSING CODE AND CODE FOR THE
ABATEMENT OF DANGEROUS BUILDINGS.

The "Uniform Housing Code", 1979 Edition, printed as a
code in book form and adopted,by the International
Conference of Building Officials (providing minimum
requirements for the protection of life, limb, health,
safety, and welfare of the general public and the owners and
occupants of residential buildings), three copies of which,
including changes, have been filed for use and examination
by the public in the office of the recorder of this
municipality, is hereby approved and adopted as the Housing
Code of this city.
Any amendments, modifications, supplements or later
editions of said code replacing said code shall constitute
the code then in effect under this ordinance. Provided,
however, that before any later editions shall take effect,
the City Council by resolution, shall certify that the later
editions are available and three copies of all amendments,
modifications, supplements or later editions shall be filed

502

(09)

